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THE PRINCIPLE OF PROBATION. 

BY THE LATE CHARLTON T. LEWIS. 



The study of the methods by which society should deal with 
crime is, strictly, a scientific inquiry. Detailed and individual 
facts, historical events, anecdotes of personal experience, are all 
valuable in their place, but are not the main objects of attention 
in such a research. To reach any solution of this great question, 
and even to understand it clearly, we must study human nature, 
and keep in view its capacities and the laws by which habits and 
character are formed and modified. Here is the supreme diffi- 
culty in making the principles of penological science understood, 
whether at the university or in the lecture room. The value and 
importance of the study of penal law are unquestioned: but the 
text-books in use are likely to be misleading; and the course of 
procedure in our courts is no less so. For the prevailing traditions 
of penal law and of its administration are full of assumptions, of 
pretended principles, which are at war with the facts of human 
nature and are hindrances to progress. 

Our penal codes rest upon an attempt to classify crimes, as if 
they were substantive things, being capable of definition and com- 
parison, creatures which can be classed in genera and species. The 
law defines manslaughter, arson, burglary, robbery, larceny, as if 
each offence were the product of a distinct human character and 
conclusive evidence of a distinct degree of guilt: so that, when 
the name is given to an act, the deserts of the perpetrator can be 
inferred from it. The entire system is absurd. We are dealing, 
not with acts but with actors, not with deeds but with men, not 
with abstractions but with human hearts, minds and lives. 

The supremely significant and instructive fact, in the dealings 
of society with crime in our day, and one which has not been 
fully grasped as yet by the legal profession, not even by those who 
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practise in criminal courts, and who should be familiar with it, 
is this: We hare now two classes of institutions fundamentally 
distinct in character and purpose, both of which are designed by 
society, erected and conducted at public expense, for the purpose 
of dealing with criminals. The most numerous class of these in- 
stitutions consists of prisons, in which to confine men for terms 
specified by the trial courts as penalties for their offences. The 
laws, under which offenders are sentenced to these prisons, aim at 
classifying crimes according to the degree of guilt they imply, 
and assigning to each of them the penalty which it deserves. 
Thus, to these prisons are sent men sentenced to confinement for 
two, five, ten, fourteen, or thirty years, or for life, according to 
the name which the law attaches to the crime proved upon them ; 
and each man, when he has served the prescribed term, is turned 
loose upon society. The other class of institutions includes what 
are known as " reformatories." The fundamental principle here 
is that an offender is sent to them not for a term, but for a 
specified work. It is assumed that his character and habits unfit 
him for social life. For reasons to be found in his own nature, 
he cannot yet be trusted with freedom and the responsibilities of 
citizenship. But he may possess the capacity to become an honest, 
industrious, and useful citizen. To the Keformatory, then, he is 
sent to be educated; to be trained to habits of industry; above 
all, to be disciplined in the habit of looking forward to the future 
with the consciousness that his welfare and happiness to-morrow 
depend on his conduct to-day, and that he is constantly shaping 
his own destiny. He is expected to remain until it satisfactorily 
appears that this training is effective, and he may then go forth 
with a prospect of leading an honest and respectable life. This, 
in brief, is the distinction between these two classes of institutions. 
For a generation past, these two kinds of prisons have been 
standing side by side in New York, Massachusetts, and other 
States. Each of them has received many thousands of criminals 
under sentence for grave offences. Each of them has sent out 
thousands of inmates into the world of human society, with what- 
ever impress the life, teachings, and associations of the institu- 
tions could make upon their natures, as a preparation for their 
after career. What is the result ? It is definitely known to every 
one who has taken the trouble to study the official and recorded 
facts, that a large majority of those who have been sent to the 
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traditional prison and discharged after serving the prescribed 
terms, have returned to a criminal career and have taken their 
places among the habitual and, so to speak, the professional 
enemies of society: and that a large majority of those offenders 
who have been sent to the second class of institutions, have been 
successfully trained to industry and to lawful living, and have 
become self-supporting citizens. 

On this subject, I do not assume to give statistics, with per- 
centages of the number of discharged inmates relapsed or re- 
formed, in either class of prisons. There are no satisfactory 
records of discharged convicts; numerical accuracy is not attain- 
able in respect even to repeated convictions for crime ; while there 
is no scientific basis of comparison as yet between the two classes 
of institutions, which would justify asserting a precise or even 
an approximate ratio of value to each. But the broad, general 
fact, that a large majority of these wards of the State are, by one 
mode of treatment, consigned to the criminal class and to final 
ruin, and that a large majority of them are, by the other mode of 
treatment, saved to society, is far within the limits of known ex- 
perience, and will not be disputed by any one who has given in- 
telligent attention to the subject. What is the reason of the dif- 
ference ? 

The Principle of Probation is the key to the whole subject: it 
is the touchstone of the difference between these two classes of 
institutions. This principle is not a fanciful theory nor a senti- 
ment, but a truth, fixed and fundamental in the facts and science 
of human nature. All human life is a probation — that is, every 
man is on trial during his life, in the general sense that what he 
does to-day determines his welfare to-morrow. We are the 
framers of our own future. We cannot put our hands in the fire 
and burn them off, and then have the use of them in after days; 
nor can we clog and mutilate our souls with filth and crime, and 
to-morrow have the proper use of them as human souls again. 
The supreme training of every child, until he becomes able to 
take his place as a man in the world, is to have this principle of 
probation impressed upon him; to become conscious that in every 
act and movement of his thoughts, affections and will, he is 
shaping his own future; that, in the language of psychological 
science as truly as in that of the preacher, "whatsoever a man 
soweth that shall he also reap." He who fully learns this is the 
vol. clxxix. — no. 573. 14 
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educated man; he who learns this and acts upon it is the wise and 
good man. He who has not learned it is the infant, while he who 
has learned to live in violation of it, is the criminal. Children 
and criminals are much alike, in that nearly all criminals, like 
children, have an imperfect sense of the responsibility for the 
future imposed on them by the present moment. 

Examine the mental habits of a body of such offenders as 
are sent to one of our penal institutions, and you will find that 
seven out of every ten of them are incapable of looking forward 
to anything like a remote future. They have to be taken in hand 
like children, almost like intelligent animals, and slowly and pain- 
fully taught the elementary fact of life and experience, that the 
future is the creation of the present, that to-morrow is cast in 
the mould of to-day. When you have succeeded in making the 
criminal who comes under your control or into your school realize 
that he must suffer to-morrow if he violates a law to-day, when 
you impress him with the sense of this law of life, so that he 
bears it continually with him, and restrains himself because of it, 
you have taught him the first step in the great lesson of reform. 
When he is so far trained in this principle that his consciousness 
of it can withstand the shock of sudden temptation and the long 
weariness of delayed recompense, so that his life is governed 
habitually by the aim and purpose to shape his future day by day, 
hour by hour, he has achieved his education and is prepared to 
take his place in the world as a man among men. Probation, 
then, is the law of education and reform. Long experience has 
taught us that the building up of this sense of the future is the 
end of all right methods of discipline for criminals. The deadly 
influence of the old-fashioned prison, as its inmates always say, 
" takes the heart out of a man." It incapacitates him for human 
society. Whatever disposition he had to live for the future, and 
it was weak and imperfect in nearly all, and needed support, 
guidance, and invigoration, was expelled or destroyed by entrance 
into the class of convicts. There is nothing for him thenceforth 
but to be a criminal, to revolve between crime in free life and its 
punishment in prison. Society spends much of its energy in 
impressing on the criminal the hopelessness of his condition. 
There are few even of the benevolent who will associate with him, 
who will not, on any occasion which brings them into contact 
with him, show their feeling of suspicion and aversion. 
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The aim of the Eef ormatory, then, is to apply the principle of 
probation by making life within its walls a probationary life; 
a life in which this principle shall become incorporated in the 
very consciousness and soul of the offender. But it must be re- 
membered that while a man is in confinement, subject to the 
discipline of a penal institution, a true probation is almost im- 
possible. What we mean by probation is a course of life in free- 
dom and in society: that is to say, its essential elements are that 
there shall be liberty of choice from hour to hour between evil 
and good, and that this choice shall be continuously exercised 
under the social influences which come with fellowship and inter- 
course, under all the relations of neighbor, friend, family, and 
fellow citizen. Without these two elements in union, there can 
be no natural and perfect probation. If you take away a man's 
freedom, not merely in the technical sense of placing him within 
stone walls, but by putting him under iron discipline, where every 
act is pre-arranged and regulated for him so that his life in 
every detail is determined by others — his rising, his meals, his 
labor, his exercises, his conversation, all ordered by rigid rules 
and limited by narrow restrictions — you suppress the activity of 
his will and make him largely a machine. You destroy that per- 
sonal freedom which is the chief formative and upholding power 
in character. You limit to the narrowest field those exercises of 
the will by which we direct and control every detail of our lives. 
It is not easy to realize how many decisions one makes in a day. 
How many acts of choice are performed by one's volition? Every 
movement of one's body, every word one utters is the result of an 
act of the will dependent upon considerations in the mind which 
determine it. Throw a man into prison under its severe disci- 
pline, and that experience is largely taken from him; he becomes, 
in all matters of moment, an instrument in the hands of the law 
and the officers of the institution. At the same time that his free- 
dom is destroyed, all social influences are taken from him. The 
chief agency for the general and proper development of human 
nature is the fellowship of mankind. But, in prison, free and 
natural conversation is impossible; companionship and sympathy 
are restricted : the social basis of the soul is taken from under it. 

Thus, in confinement, the two essential elements of human life, 
as a probation, are destroyed, and with all efforts it is impossible 
adequately to replace them. Great and beneficial as the work of 
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our Beformatories has been, it is hampered and narrowed at every 
point by the impossibility of reconciling imprisonment in any 
form, with a degree of freedom and of true companionship which 
will answer to the demands of the principle of probation, and give 
it full efficiency. Hence, it is of prime importance that, to the 
utmost extent possible, the probationer shall be kept outside of 
the walls of institutions, and apart from their discipline and 
their solitude. If you would reform the probationer of criminal 
tendencies, you must place him under social conditions and where 
his power of will is continually exercised. You cannot give him 
the power to choose good, unless you give him also the power 
to choose evil. In order that he may be drawn to use his power 
of choice for good and not for evil, you must surround him with 
all the influences for right and for strength of character that you 
can command. During the formative period of life, the acts, 
the sayings, the very looks and atmosphere of those around us are 
at work upon our natures, shaping their growth. The weak need 
these influences even more than the strong. Those who have 
criminal tendencies need them more than those who are free 
from such tendencies. Hence, it comes to pass, not as an im- 
pression, a mere theory, a philanthropic dream, but as a scientific 
fact which lies at the basis of all true penal law and administra- 
tion, that, in order to reform men whose natures are prone to 
crime and to save them to society, their personal freedom must 
be conserved to the utmost extent that is safe for others, and they 
must be surrounded with social influences as natural and as strong 
as those which other men enjoy. In other words, the ideal of 
reformatory efficiency would be attained by a society which should 
itself become the probation officer for those who have gone astray; 
a community, which, as a whole, should exercise supervision over 
them, should follow their daily life with affectionate care and 
kindness, should extend the sympathy of human brotherhood to 
them in trial and under temptation, should furnish them with a 
guidance and a leadership which will tend to keep them in the 
right way. 

This ideal is not, of course, attainable, in a community like 
ours. It would be idle to expect it, under the conditions of our 
industrial society, with the concentrated and yet shifting masses 
of population in our cities, and with our traditional horror of the 
criminal as the foe of mankind. But the disposition and desire 
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to save all that is capable of reformation in the wreckage of charac- 
ter and life, to compensate in some degree those who have failed 
for want of the education and influences freely given to others, 
may well become general, when the principles by which such re- 
form is possible are clearly understood. Society will then gradu- 
ally devise the agencies which are best for the work, and will sup- 
port and inspire them by its own beneficent and intelligent 
purpose. 

In this brief paper, it is possible only to suggest broad con- 
siderations, which may tend to correct and complete our ideas of 
penal law and administration. It is by obtaining rational atten- 
tion to the subject, and by the formation of a sound public 
opinion upon it, in accordance with true principles of social 
science, that any valuable reform can be effected. To this end, 
one pregnant thought must be kept in mind. All that has been 
done in recent times to mitigate the ferocity of penal laws, and 
to make organized society the savior instead of the destroyer of its 
most unfortunate class, has been done by introducing hope to the 
prisoner. On the door of the jail of the old style was written: 
" Leave hope behind, all ye who enter here." The new gospel of 
penal law, the new doctrine of social science, is to make the prison 
the home of hope. When a wrong-doer is brought to its gate, let 
him in, saying : " Here is a place of rest, until you are able to go 
forth, as we feel assured you will, to do a man's work in the 
world." Hope is the stimulus of effort; the prospect of creating a 
future is the motive for doing well in the present. Eeligion and 
science, whatever conflict they may have or be imagined to have 
in aught else, are at one in this fundamental truth; and in ac- 
cordance with it all penal laws should be framed and all penal 
institutions conducted. With this principle clearly in view, we 
should know that it is the extreme of folly, and is treason to 
society, to send an habitual or professional criminal, a depraved 
nature with no sense of order or restraint of conscience, out into 
the world, whether he has served a term of years in prison or not; 
and that every such enemy of mankind should be confined until 
his character is changed and bis future honesty of life reason- 
ably assured. But, on the other hand, it is but fair to cite a re- 
markable paper in the " Nineteenth Century and After " for 
February, written by an intelligent man who has served as a con- 
vict a term of imprisonment in a British State Prison. He gives 
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a striking and, doubtless, a correct account of the character of 
the habitual criminals with whom he was associated. He knew 
them by thousands, in the course of his career; but among them 
all there were but two whom he could regard as wholly incapable 
of reform. The rest were habitual criminals because there was no 
other life open to them; because of the want of that element of 
hope which is the motive power of true life. You cannot reform 
without it; you cannot even sustain in law-abiding citizenship 
the mass of our fellow men who are not criminals, without it. 
How, then, can we ask the man who has fallen, who meets all the 
obstacles of weakness, of habit, of discouragement, of bad repute, 
to overcome them without Hie inspiration of hope? This is the 
one force which moves humanity onward. Put it into the heart 
and life of the convict, and the work of reform is begun, his 
salvation is nearer than he or the world has believed. He is 
brought into touch with the movement of the race towards light, 
with the cheerful and confident promise of a nobler future which 
inspired the greatest poet of our age to cry: 

" Though the rough kex break 
The starr'.d mosaic, and the beard-blown goat 
Hang on the shaft, and the wild fig-tree split 
Their monstrous idols, care not while we hear 
A trumpet in the distance pealing news 
Of better, and Hope, a poising eagle, burns 
Above the unrisen morrow." 

Chablton T. Lewis. 



